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OPINION - FOR PUBLICATION 
 
 

BAKER, Judge  
 
 Appellant-plaintiff Dianne McCorkle (McCorkle), individually and as personal 

representative of the Estate of Phillip McCorkle, appeals from the trial court’s grant of 

the motion to dismiss and final judgment in favor of appellees-defendants AC and S, Inc., 

et al. (Appellees), in her action regarding personal injuries to Phillip caused by asbestos.  

For more background, see our companion decision Faris v. AC and S, Inc., No. 49A02-

0506-CV-494, also handed down today.  McCorkle raises one dispositive issue: whether 

the trial court erred in denying her motion to amend the complaint to show the personal 

representative as the party bringing the suit.  Finding that McCorkle gained the proper 

legal status to bring this case within the statute of limitations, we reverse the judgment of 

the trial court and remand for further proceedings. 

FACTS

 On April 6, 2001, Phillip and Dianne McCorkle filed suit against a multitude of 

product manufacturers and premises owners alleging personal injuries to Phillip caused 
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by asbestos or asbestos-containing products manufactured, sold, installed, caused to be 

installed, used, distributed, or placed into the stream of commerce by Appellees.  The 

complaint also alleged a loss of consortium suffered by McCorkle.  Unbeknownst to 

counsel, Phillip had died on January 21, 2001, from causes unrelated to the injuries 

alleged in the complaint. 

 On May 22, 2001, the trial court entered a stay applicable to “the mass filings 

made by . . . “[Plaintiffs’ counsel].”  Appellant’s App. p. 87.  On December 21, 2001, 

McCorkle was named personal representative of Phillip’s estate.  On November 25, 2003, 

the stay was modified to permit, among other things, the filing of an amended complaint, 

and on August 10, 2004, McCorkle filed with the trial court a motion to substitute the 

personal representative of Phillip’s estate as the party plaintiff.  Appellees opposed these 

motions, arguing that the original complaint was a nullity and that McCorkle should not 

be allowed to amend the complaint because there were no pending wrongful death or 

survival claims into which the personal representatives could be substituted.  Each 

defendant also sought either dismissal or judgment on the pleadings.  On May 2, 2005, 

the trial court held a hearing on these motions, and on May 4, 2005, the trial court issued 

its order denying McCorkle’s motions to substitute.  The trial court subsequently entered 

various orders dismissing with prejudice all of the defendants from the lawsuit.  The trial 

court entered final judgment on the pleadings as to all defendants, and McCorkle now 

appeals. 
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DISCUSSION AND DECISION

 As outlined in the companion case, Phillip’s claims abated with his death, but the 

Survival Statute, Indiana Code section 34-9-3-4, allows the personal representative of 

Phillip’s estate to bring suit for his personal injuries.  The claim must be brought under 

the Survival Statute within eighteen months of the decedent’s death.  Ind. Code § 34-11-

7-1.  We also noted that the rule is that an amended complaint will relate back if the 

claimant gains the appropriate legal status within the statute of limitations.  As such, the 

question becomes whether McCorkle became the personal representative of her 

husband’s estate before the statute of limitations passed. 

 Phillip died on January 21, 2001, and McCorkle became the personal 

representative of his estate on December 21, 2001.  Thus, we conclude that she had the 

appropriate legal status to bring this claim within eleven months of Phillip’s death, and 

her amended complaint related back to the original complaint because she gained the 

proper legal status within eighteen months of Phillip’s death. 

 The judgment of the trial court is reversed and remanded for proceedings 

consistent with this opinion. 

NAJAM, J., and BAILEY, J., concur. 
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